~ Euroseeds

Position

Brussels, January 2011; Amended: November 2020

Plant IP Protection and Biodiversity

Disclosure of origin in applications for IP protection

Euroseeds believes that if origin has the meaning of “country of origin” in the sense of the CBD,
the disclosure of origin would be impractical and very often not possible. Indeed, it is extremely
difficult and, in most cases, impossible to trace the origin of a genetic resource. Moreover, it is
also very difficult to determine when and where genetic resources, in the form received, have
developed these distinctive properties. Euroseeds proposes to solve this problem by providing
information on the “source” of the genetic material, i.e. that the applicant should be obliged to
say from where the genetic re- source was obtained. Normally the applicant knows and can
indicate this with the following possible exception:

In the breeding community, one reason why the “source” could not be known is that the genetic
material is a historical part of the breeder’s nursery and that there is no record of the original
source.

In case the “source” of the genetic material is not known, the applicant may reasonably be asked
to explain why not.

Further the disclosure needs to be specific and should only apply to those genetic resources which
are covered by the IP rights.

Euroseeds is concerned about the trend that numerous countries adopt regulations to impose the
dis- closure of origin in patent and PVP laws. This is creating a significant burden on applicants,
especially small and medium enterprises which normally lack legal experts to deal with such
requirements.

The disclosure of the “source”, in the meaning as summarised in the following paragraph, should
be an administrative requirement only and thus, the failure to disclose, could not invalidate the
title of protection. (The disclosure of the “source” would not be a criterion of protection).
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Non-compliance or fraud should be sanctioned by civil and/or criminal law measures. /
Misappropriation should be prosecuted by the provider country.

To facilitate the disclosure process, Euroseeds suggests a central clearing house process which
would allow applicants with a single, standardized declaration (similar to the declaration for
biomaterial deposits under the Budapest Treaty) to satisfy the legal requirements for all countries.
Ideally such clearing house should be associated to the WIPO.

In summary, Euroseeds could accept the disclosure of the “source” of the genetic material, in the
sense of where the material has been obtained from, when it is known.
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